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Potentials of “Anticipatory Self-Defence” in Taiwan
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Abstract

This article examines the concepts of pre-emptive and anticipatory self-defence, with a focus
on its application in international conflicts, notably following the Iraq War, and its potential
implications for the People's Republic of China's (PRC) approach to Taiwan. Building on
previous research critiquing the Iraq War as a case of disputed pre-emptive action, the study
investigates how such precedents might influence the PRC's strategic decisions regarding
Taiwan. The analysis also considers the PRC's response to the U.S. doctrine of pre-emption,
as well as the impact of emerging technologies like autonomous weapons and outer space
capabilities on the evolving concept of self-defence. The findings underscore the need for a
balanced approach, emphasizing that while modern threats might sometimes justify pre-
emptive actions, they must be weighed against rigorous legal and ethical standards.
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1. Introduction

Pre-emptive self-defence is a contentious concept in international law that allows a state to act
militarily against a perceived threat before it fully materialises, which is different from
traditional self-defence. Pre-emptive actions, often justified under the concept of anticipatory
self-defence as articulated in the ‘Caroline Doctrine’, have been endorsed by customary
international law under the principle that the necessity of self-defence must be ‘instant,
overwhelming, and leaving no choice of means, and no moment for deliberation’.! While
Article 51 of the UN Charter does not explicitly reference the Caroline case, the customary
law principles established by the case—beyond the principle of imminence, including the
principles of necessity and proportionality—are widely recognised as informing and
complementing the interpretation and application of the right to self-defence within the UN
Charter framework.” The UN High-Level Panel on Threats, Challenges and Change appears
to have adopted a somewhat more flexible stance on anticipatory self-defence. The panel stated
that ‘a threatened State, according to long-established international law, can take military action
as long as the threatened attack is imminent, no other means would deflect it and the action is
proportionate.” This implies that the UN implicitly endorses anticipatory self-defence.
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However, the concept of anticipatory self-defence has evolved into what is now known as pre-
emptive self-defence, which is not recognised by the United Nations.* The Bush Doctrine
emphasised that the United States (U.S.) would act pre-emptively to address threats, even if
those threats were not imminent, marking a departure from the traditional requirement of
immediacy in the Caroline Doctrine.” This approach allowed for action based on perceived
future threats rather than waiting for an immediate or impending attack.’

Proponents argue that Pre-emptive self-defence allows a state to use unilateral military force
to prevent a potential future attack, even in the absence of an imminent threat. This is justified
by the evolution of more rapid and destructive weapons that can be initiated without warning.’
Apart from the U.S., some states like France and Australia have expressed a right to strike pre-
emptively against states in the face of a risk that terrorists will acquire weapons of mass
destruction from a ‘rogue state’.®

Opponents argue that pre-emptive self-defence differs from anticipatory self-defence as it
relies on the mere possibility of a future attack rather than an imminent threat, making the
burden of proof less defined and often speculative.” An act of pre-emptive self-defence by one
state may be seen as ‘serious or hysterical misjudgement’ or ‘cynical or self-deluded and
unjustified aggression’ by others, due to the radically different cultures, values, and strategic
assessments between international actors.' Franck stresses that pre-emptive self-defence is
not grounded in law and reciprocity, but rather in the unilateral power of the super power to
subordinate the rights of everyone else." More setiously, the widespread adoption of pre-
emptive defence by other states carries potentially destabilising consequences for the global
order.”

The Taiwan Strait has been a region of tension for more than 70 years. With Lai Ching-te
officially advocating for Taiwan's independence during his inauguration® and the increasing
economic decoupling from the People's Republic of China (PRC), the U.S., and other Western
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countries,'* the risk of conflict in the Taiwan Strait has escalated.”” Therefore, it is crucial to
explore whether the PRC might adopt pre-emptive self-defence against Taiwan and whether
there is a legal basis for such action.

This article will firstly explore whether the PRC could invoke traditional anticipatory self-
defence. In light of some current literature advocating a more lenient approach to anticipatory
self-defence, especially in the context of pre-emptive actions against devastating weapons and
terrorism, this article will examine whether such an approach could justify actions against
Taiwan. Thirdly, this article will analyse the Iraq war in 2003 in detail, which is a highly
debatable case of pre-emptive self-defence, to explore the implications to the Taiwan Strait.
Owing to the current literature primarily focusing on critiquing the subjective interpretation of
pre-emptive self-defence, this article will discuss how new rhetoric surrounding a broader
concept of pre-emptive self-defence may affect and potentially apply to the Taiwan issue.
Fifthly, this article will also combine the emerging threats in the future to discuss the effect on
the Taiwan issue. This research will employ doctrinal analysis, case studies, and
interdisciplinary methods, relying on historical context, policy documents, and existing
literature and legal frameworks to thoroughly examine the topic. Finally, the applicability of
pre-emptive self-defence in Taiwan issue would be concluded.

2. Anticipatory Self-Defence for China?

The threshold for the PRC to invoke the Caroline doctrine to justify anticipatory self-defence
is exceptionally high. Historically, Taiwan conducted limited operations against the PRC, such
as reconnaissance missions, psychological warfare, and small-scale raids.'® However, by the
1970s, these activities had largely ceased as Taiwan shifted its focus to maintaining the status
quo following the normalisation of Sino-American relations.'” While both sides may be
opposed, they are not formally at war, unlike the situation in the Caroline case, which involved
insurrections or rebellions." In the Taiwan Strait, there has been a prolonged petiod of tension
lasting almost half a centuty, yet the situation remains peaceful despite the underlying conflict."
Assessing imminent threats in such contexts is challenging. While the ongoing tension in the
Taiwan Strait underscores the complex and enduring nature of regional conflicts, it's essential
to distinguish between tension and actual threats.

Although some Taiwanese officials advocate for independence, their statements or actions do
not constitute a direct threat to the PRC. In the current context, the primary risk might arise
from missile tests®, which could potentially be conducted over long distances and with
suddenness.” However, Taiwan's missile tests do not directly invade Chinese territory or
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waters and cannot be deemed an immediate threat.” Furthermore, despite North Korea's
frequent missile tests, its neighbours—South Korea and Japan—have not responded with
military force in retaliation.” Similatly, during the Cuban Missile Crisis, the U.S. implemented
a naval blockade and prepared for potential military action but refrained from initiating
substantive military operations.* These precedents suggest that missile tests alone are
insufficient grounds for anticipatory self-defence under the Caroline doctrine. Hence, the PRC
could not invoke anticipatory self-defence in the current situation.

2.1. “Weapons of Mass Destruction” Argument

Supporting pre-emptive self-defence mainly comes from the devastating blows, exactly,
modern high-tech weapons could inflict overwhelming attacks that the victim state Self-
defence might no longer be applicable. These advanced weapons are capable of inflicting
overwhelming damage, to the extent that the victim state might be unable to mount an
effective defence in response. For instance, during the Six-Day War in 1967, Israel launched a
devastating strike against Egypt, destroying the majority of the Egyptian Air Force on the
ground. ® This overwhelming attack severely crippled Egypt's ability to defend itself,
demonstrating how a swift and devastating strike can effectively neutralise a state's defensive
capabilities before it has the chance to respond.” In the Taiwan Strait, although Taiwan is a
smaller and militarily weaker entity compared to the PRC, it possesses advanced weaponry
such as the Yun Feng missile and F-16V ‘Viper’ fighter jets, among others.”” If these missiles
or strategically placed bombs were to target critical infrastructure, such as the Three Gorges
Dam, it could potentially result in catastrophic flooding, submerging vast areas and affecting
multiple provinces in the PRC, ultimately leading to a mass disaster.”® Hence, the PRC might
use this rhetoric to justify the demilitarization of Taiwan, arguing that the presence of advanced
weaponry poses an existential threat.

However, many states possess long-range attack capabilities and critical infrastructure, some
of which are even more significant than the Three Gorges Dam, such as nuclear power plants.
If the PRC could legally invoke pre-emptive self-defence on these grounds, it could set a
dangerous precedent where any state might justify a pre-emptive strike under similar reasoning,.
Moriarty emphasises that many nations have reinforced, protected, and dispersed their
Weapons of Mass Destruction (WMD) facilities, complicating efforts to destroy them through
pre-emptive strikes.” For example, effectively neutralizing or inflicting significant damage on
Iran's WMD program would require attacks on multiple sites across the country.”’ However,
the likelihood of fully destroying these targets while minimizing collateral damage remains
uncertain.” This underscores the need for more stringent limitations and critetia to prevent
the misuse of pre-emptive self-defence in relation to WMD. On the other hand, Taiwan and
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the U.S. should focus on diplomatic and political solutions rather than introducing WMD,
which could increase hostility and escalate tensions in the region.” This approach is
reminiscent of how the U.S. responded to the Soviet Union's attempt to place missiles in Cuba,
where the U.S. did not permit missiles near its borders.”

2.1.1. Case Study: The Invasion of Iraq in 2003

In 2003, the U.S. justified the invasion by claiming that Iraq possessed WMDs and posed an
imminent threat, thus invoking the concept of pre-emptive self-defence.’ Despite significant
skepticism from the international community and a lack of concrete evidence, the U.S.
garnered support from many countries, including the United Kingdom, Denmark, the
Netherlands, South Korea, and several Eastern European nations, which provided varying
levels of military, logistical, and political backing.” The support of the willing coalition
provided a measure of legitimacy to U.S. actions, despite the ongoing controversy regarding
the legality of the invasion.”® However, this interpretation does not hold up under international
law.

Principle of Necessity

The necessity principle is a fundamental component of the customary international law
governing self-defence.”” Even if Iraq had been found to possess WMD, the fact that Iraq was
geographically distant from the U.S. means it could not effectively threaten U.S. territory by
lacking long-range missiles. Israel's pre-emptive actions against the Osirak nuclear facility in
1981 remain a subject of debate, but at least two neighboring states were concerned.” Thus, it
appears that lessons from the past have had little impact on the U.S. Ironically, it turned out
that these weapons did not actually exist.”” In this scenario, the U.S., by recognising and
justifying a pre-emptive strike based on perceived threats, could further blur the clarity of the
concept of pre-emptive self-defence."

The potential consequences include a more lenient interpretation of what constitutes an
imminent threat, even an illusory threat, thereby expanding the scope of pre-emptive actions.

Confuse Collective Self-Defence and Collective Security

Moreover, the concept of ‘weapons being used against the U.S. or its allies,” as suggested in
the Bush administration's rationale, implies a focus on collective self-defence rather than
individual self-defence.* However, considering the previously discussed lack of necessity, it is
essential to distinguish between collective security and collective self-defence. The concept of
collective self-defence, Lee argues, cannot cover scenarios where one state recruits or solicits
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another to achieve policy objectives such as sharing military burdens.* This principle lacks the
core ‘come to the rescue’ element inherent in collective self-defence.”” Hence, the military
action in Iraq resembles a measure of collective security. According to the United Nations
Charter, collective security measures require authorization from the United Nations Security
Council (UNSC).*” Since the action in question did not receive such authorization®, it lacks
the necessary legal backing under the Charter for collective security operations. Consequently,
the unilateral military action in Iraq taken by the U.S. and its coalition against Iraq lacks a solid
legal basis.

Principle of Proportionality

Even if “The Invasion of Iraq’ was de facto executed as a unilateral military action, it should
have been focused solely on neutralising the perceived threat rather than pursuing extensive
military actions aimed at regime change or tetritorial occupation.” The collapse of the Iraqi
state and the failure of the U.S. occupation to effectively rebuild it led to a prolonged period
of instability, violence, and insecurity that had severe consequences for the Iraqi population.*
This approach clearly violated the principle of proportionality.*’

International Criticism

Pre-emptive action in Iraq under the guise of self-defence is widely regarded as unjustified
aggression and has been condemned by the international community.* For instance, the
Spanish Prime Minister, using Iraq as an example of failure, declared, ‘pre-emptive wars, never
again; violations of international law, never again.’*’ Additionally, the Islamic Conference of
Foreign Ministers denounced ‘the principle of pre-emptive military strikes against any country

under any pretext whatsoever’.”

In response, the National Security Strategy of the U.S. clarified that ‘the U.S. will not use force
in all cases to pre-empt emerging threats, nor should nations use pre-emption as a pretext for
aggression.”' The U.S. appears to euphemistically acknowledge the limitations of pre-emptive
self-defence. However, it also views this as an absolute right to determine who can exercise
this right and when it expires. As Brooks and Wohlforth observe, during a time when there
are notably few external constraints on its actions within the international system, the U.S.
finds itself in a historically privileged position.” This perspective enables the U.S. to use its
hegemonic power to reshape standards of legitimacy and institutionalize its preferred solutions
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to global challenges.” As a rising superpower, the PRC also has the capability to follow the
precedent set by the U.S.

Implications for Taiwan Conflict

Similarly, in the context of the Taiwan Strait, the PRC might claim that perceived WMDs
justify unilateral pre-emptive action against Taiwan. Given the proximity of the Taiwan Strait,
unlike the vast distance between the U.S. and Iraq, the PRC might argue it has even stronger
grounds to claim pre-emptive self-defence against Taiwan. Following the precedent set by Iraq,
the PRC could potentially disregard proportionality, opting to occupy Taiwan or establish a
puppet government to achieve its strategic objectives. Moreover, the PRC could mimic the
U.S. by advocating for stricter regulations on pre-emptive self-defence once pre-emptive
actions have been carried out.

The precedent set by the Iraq War allows the PRC to undertake pre-emptive actions against
Taiwan with minimal constraints and regardless of proportionality. This precedent extends
beyond the concept of pre-emptive self-defence and blatantly violates fundamental principles
of self-defence. While such actions are illegal under international law, the U.S." impunity in this
regard could provide other states with a pretext for similar behavior. As the 2004 UN High-
Level Panel on Threats, Challenges, and Change warned, ‘if one state is permitted to act in this
way, it opens the door for all to do so’.”* Consequently, this situation could lead to a downward
spiral, as states adapt the concept of pre-emption to suit their interests and maintain their
security.

2.2. Counter-Terrorism Argument

As discussed in the introduction, in the context of pre-emptive self-defence, anti-terrorism
strategies were more strongly supported by the Reagan administration and other states, not
just the Bush administration.” Nonetheless, this raises two important questions: the definition
of terrorism and the threshold for pre-emptive actions.

Definition of Terrorism

International law has traditionally defined terrorism through specific actions like hijacking and
hostage-taking, avoiding broader definitions to sidestep political sensitivities.”® However, there
is growing debate over the need for a general definition, as evidenced by the United Nations'
ongoing efforts to draft a comprehensive international convention.” Despite these efforts, a

53 ibid.
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global consensus on a universal definition of terrorism has yet to be reached, and states
continue to rely on their own definitions and often broader definitions.” For instance, the U.S.
includes ‘an act dangerous to human life, property or infrastructure’, the United Kingdom
even encompasses lawful forms of protest that impact the government.” In practice, the U.S.
justified the targeted killing of Qasem Soleimani as a pre-emptive measure to prevent imminent
attacks on American personnel and interests.” In contrast, Iran condemned the designation of
Soleimani's official role as a foreign terrorist organisation, noting that he was engaged in
diplomatic activities on the day of the assassination.”

In a similar vein, the PRC could assert that the President or other high-ranking officials of
Taiwan, who seek independence through collusion with Tibetan separatists”, are engaging in
activities that constitute terrorism. According to the PRC's Counter-Terrorism Law, ‘terrorism
as used in this Law coerce national organs...so as to achieve their political, ideological, or other
objectives’®. This definition encompasses actions that disrupt social order and threaten
national security, potentially categorizing separatist efforts, including those involving Taiwan,
Tibet, and Xinjiang, as terrorist activities. This perspective is supported by General Xu’s
statements, which highlight the PRC's view that terrorism is often linked to separatist
movements actoss these regions.”

The Qasem Soleimani Incident

The assassination of Soleimani has been condemned for violating the principle of sovereignty
in extraterritorial regions® and failing to demonstrate an imminent threat, thus undermining
the principle of necessity for unilateral force under pre-emptive anti-terrorism guidelines.”’
Additionally, members of Congress in the U.S. have voiced strong concerns about the
executive branch's unconstrained use of force against Iran.”® Hence, although pre-emptive
measures have changed the application environment, the threshold for invoking such actions
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still aligns with the anticipatory doctrine. While the PRC may classify Taiwanese separatists as
terrorists, the criteria for such classification remain consistent with anticipatory theory.

2.3. Proliferation of other Rhetoric

In 2022, Russia justified its military invasion of Ukraine by claiming that it was acting to
prevent NATO's expansion and to protect Russian-speaking populations in Ukraine, framing
its actions as necessary to defend against an imminent threat from the West.” In 2019, India
launched airstrikes on what it claimed were terrorist camps in Pakistan, following a terrorist
attack in Indian-administered Kashmir that was blamed on a Pakistan-based militant group.”
Rather than framing its actions as directly offensive, North Korea portrayed its nuclear
weapons development and the potential for pre-emptive use as defensive measures essential
for ensuring its survival, despite widespread international criticism and sanctions aimed at
curbing its nuclear ambition.”" These precedents might lead more states to unilaterally resort
to force. While they do not make the use of force by the PRC against Taiwan legally justified,
they may make such actions seem less abrupt. The once-promising system, based on mutual
respect for the law to prevent mutual destruction, has been undermined by realpolitik, leading
to a grim outlook for international relations.”

China’s New Rhetoric

Furthermore, implications for the international community may extend beyond the different
rhetoric of pre-emptive self-defence. Powerful states may argue that they can create
justifications innovatively to serve their interests. Chinese elites overwhelmingly reject the
American concept of the ‘pre-emption doctrine’, viewing it as neither a legitimate nor useful
strategy for China's security.” They see pre-emptive self-defence as a form of aggressive
warfare and a tool to entrench American hegemony, rather than a necessary adjustment to
address actual security challenges.” For the PRC, the notion of sovereignty is a ‘central aspect
of its identity’, and pre-emptive self-defence is perceived as fundamentally undermining ‘the

sovereign equality of all and freedom from the threat of war’.”

However, the disagreement with the theory of pre-emptive defence does not mean that the
PRC fully adheres to the traditional definition of self-defence or the prohibition on the use of
force. The PRC has never concealed its determination or intention to use force to retake
Taiwan. Officially, it has introduced the Anti-Secession Law and white papers that consistently
threaten the use of force against Taiwan,” albeit under different rhetoric. The PRC prefers to
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invoke historical claims and the assumed ‘sovereignty over Taiwan’ under the One China
Policy to justify the use of force for unification, a strategy that not only legitimizes military
action but also stirs nationalism to garner support from populist sentiments.”” Sovereignty,
which pre-emptive self-defence may encroach, is crucial to the PRC’s stance because it is a
foundation of the One China Policy.” Moreovet, pre-emptive self-defence violates China's
cultural preference for a ‘harmonious society’ and peaceful rise. Hence, the PRC may adopt
new rhetoric to better serve its interests, rather than using or refining the theory of pre-emptive
self-defence.

In this scenario, the anti-secession law is highly controversial because it challenges the principle
that ‘sovereign power of a state ceases at its borders’, a concept rooted in the theory of the
territorial state, which refutes the application of domestic law extratetritorial.” Furthermore,
effective control is a prerequisite for the exercise of sovereignty.” However, an originally
controversial issue may become ambiguous under the innovative sovereignty theory, which
parallels the U.S."' Bush theory.

The PRC’s ambition to emulate U.S. rhetoric can be inferred from its promotion of ‘human
rights with Chinese characteristics.” Xi Jinping explicitly referenced this concept in his speech
at the United Nations Palais des Nations, signaling a new approach to global human rights
governance.” Regarding the Taiwan issue, Xi Jinping, on the 40th anniversary of a key cross-
strait policy statement, declared that ‘reunification is the historical trend and the right path,’
and emphasised that China ‘makes no promise to renounce the use of force and reserves the
option of taking all necessary means.” These statements indicate China's intention to enhance
its discourse power in the world. On Taiwan, although the PRC has not taken unilateral action,
tensions remain high. The PRC's rejection of the International Tribunal’s ruling on the South
China Sea and its ongoing pressure on neighboring states contribute to regional instability.”
These developments suggest an increased risk of conflict in the Taiwan Strait.

3. Autonomous and Outer Space Weapons: New Era of Anticipatory Self-defence?

Autonomous weapons (AWSs), such as drones and robotic systems, offer enhanced speed and
precision in identifying and engaging targets. As high-tech weapons become increasingly
popular among various states, AWs may present two significant challenges. First, they could
make judgments about 'imminent threats' motre precatious. Second, they may mistakenly
identify threats or engage in excessive counterattacks, thereby escalating tensions. This is
because the nature of AWs—characterized by its speed, unpredictability, decentralized
operation, and attribution—could complicate decision-making during crises, potentially
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leading to miscalculations and unintended escalation.”® After a miscatriage, the question of
responsibility is significant: should it lie with the developers who create autonomous weapons
ot with the civilian and military officials who establish their operational conditions?** Whether
the weapons themselves should also be held accountable remains a matter of debate.* Hence,
the PRC may use AWSs as a scapegoat to evade its responsibility.

Satellites play an irreplaceable role in modern military operations, and attacks on these assets
can significantly impact a country's military capabilities and strategic decisions. When satellites
are compromised, countries may fight ineffectively without the support of critical satellites.”’
The concept of pre-emptive self-defence may be re-emphasised, potentially leading to renewed
ambiguities surrounding its invocation. Additionally, the evolving characteristics of satellites
introduce further complexities. For instance, it is debatable whether facing a threat from ‘space
stalkers’—satellites positioned too close to another country's satellites—justifies pre-emptive
self-defence. While Russia and the PRC argue that outer space development necessitates
further elaboration and clarification, the U.S. and its allies permit anticipatory or pre-emptive
self-defence under certain conditions.*® Another point of contention is whether the right to
self-defence in outer space extends to actions on Earth.*” The increasing divergences introduce
greater uncertainties in the Taiwan Strait, yet they also provide the more powerful side with
greater latitude to employ pre-emptive self-defence as a strategic tool.

4. Conclusion

The possibility of the PRC employing pre-emptive self-defence against Taiwan can be assessed
through various scenarios. According to the anticipatory self-defence doctrine, the PRC cannot
currently justify such a measure due to the absence of a substantive threat, rendering the issue
of imminence irrelevant. However, it is crucial for Taiwan and the U.S. to avoid deploying
WMDs, as this could heighten the risk of the PRC invoking anticipatory self-defence.

While pre-emptive actions against terrorism might gain some endorsement from the
international community—especially when contrasted with pre-emptive strikes against states
under the Bush Doctrine—the threshold for such actions still hinges heavily on the concept
of imminence’, similar to anticipatory self-defence.

The precedents set by the Iraq War have not only lowered the threshold for what constitutes
an "imminent" threat but have also eroded fundamental principles of self-defence, such as
necessity and proportionality. The unilateral use of force without accountability may encourage
other states to misuse pre-emptive self-defence. More significantly, powerful states like the
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PRC might emulate the U.S. in crafting narratives or justifying their reasons for using force,
potentially targeting Taiwan. Moreover, the development of AWs and outer space weaponry
presents new challenges to the international community, including Taiwan. Modern weaponry
further complicates the necessity for pre-emptive actions. Addressing these challenges requires
collective efforts and peaceful means to resolve differences, rather than relying on subjective
judgments or rhetoric backed by power. This approach should be applied universally to
decrease conflicts and promote peace in the Taiwan Strait.



